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• Fair Use (cont)
– Appropriation
– More transformation
– Effect on the market
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By requiring that the copied work be an object of the parody, we merely insist that 
the audience be aware that underlying the parody there is an original and separate 
expression, attributable to a different artist. This awareness may come from the fact 
that the copied work is publicly known or because its existence is in some manner 
acknowledged by the parodist in connection with the parody. Of course, while our 
view of this matter does not necessarily prevent Koons’ expression, although it may, 
it does recognize that any such exploitation must at least entail paying the 
customary price.
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Whether a work of art is “transformative” when it 
conveys a different meaning or message from its source 
material (as this Court, the Ninth Circuit, and other 
courts of appeals have held), or whether a court is 
forbidden from considering the meaning of the accused 
work where it “recognizably deriv[es] from” its source 
material (as the Second Circuit has held). 



In conducting this inquiry, however, the district judge should not assume the role of
art critic and seek to ascertain the intent behind or meaning of the works at issue. That
is so both because judges are typically unsuited to make aesthetic judgments and
because such perceptions are inherently subjective. As Goldsmith argues, her own
stated intent notwithstanding, “an audience viewing the [Goldsmith] [P]hotograph
today, across the vista of the singer’s long career, might well see him in a different light
than Goldsmith saw him that day in 1981.” Appellants’ Br. at 40. We agree; it is easy to
imagine that a whole generation of Prince’s fans might have trouble seeing the
Goldsmith Photograph as depicting anything other than the iconic songwriter and
performer whose musical works they enjoy and admire.

Instead, the judge must examine whether the secondary work’s use of its source
material is in service of a “fundamentally different and new” artistic purpose and
character, such that the secondary work stands apart from the “raw material” used to
create it. Cariou, 714 F.3d at 706 (internal quotation marks omitted). Although we do not
hold that the primary work must be “barely recognizable” within the secondary work, as
was the case with the works held transformative in Cariou, id. at 710, the secondary
work’s transformative purpose and character must, at a bare minimum, comprise
something more than the imposition of another artist’s style on the primary work such
that the secondary work remains both recognizably deriving from, and retaining the
essential elements of, its source material.
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Petitioner argues adding new meaning is a good 
enough reason to copy for free. But that test would 
decimate the… incentive to create the art in the first 
place…Petitioner’s colloquial definition of the word 
“transformative” is too easy to manipulate. 


