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Pavesich v. New Eng. Life
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Robeson v. Rochester
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Restatement of Unfair Competition on 
the Right of Publicity (§§ 46-47) 

“One who appropriates the commercial value of a 
person’s identity by using without consent the person’ 
name, likeness, or other indicia of identity for purposes of 
trade is subject to liability . . .”

“The . .  indicia . . . [a]re used “for purposes of trade” . . . 
If they are used in advertising the user’s goods or services 
or are placed on merchandise marketed by the user, or are 
used in connection with services rendered by the user.  
However use ‘for purposes of trade’ does not ordinary 
include the use of a person’s identity in news reporting, 
commentary, entertainment, works of fiction or in 
advertising that is incidental to such use…”
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Right of Publicity Elements – Per 
Henley (Texas)

• D appropriates P’s name or likeness for the 
value associated with it
–Not in an incidental manner 
–Not for for a newsworthy purpose

• P can be identified from the publication

• There is an advantage or benefit to the D
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Right of Publicity Example #1

Tiger Woods

This guy is a professional athlete.  

He earns his living by playing golf, and by 
endorsing products.  

If you saw this photo in a magazine you 
might conclude that he was endorsing the 
shirt with Nike’s swoosh on it.  Or perhaps 
you wouldn’t, but you might want the shirt 
anyway because you admire him. 

Either way, if NIKE used this photo 
without his permission and without paying, 
they have misappropriated his “valuable 
asset” (i.e. his name and likeness), and are 
reducing his ability to earn income by 
selling his image.  
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Right of Publicity Example #2

Page from Brooks 
Brothers Catalog

This guy is an amateur catalog model.

He earns his living selling “his image.”

There is no inference the he is endorsing 
the sweater because, well, we don’t know 
who he is, and we don’t care.  He might 
even hate the sweater.  He is,, effectively, 
a human mannequin.

But if someone used the photo later as 
an illustration for a Father’s Day card, 
that use would deprive him of an “asset” 
he uses to make a living.
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Right of Publicity Example #3
This person is a law professor.

She earns her living teaching classes 
and publishing research.

There is no inference the she is 
endorsing the wearing of colorful 
scarfs (although she enthusiastically 
does) because, well, not so many 
people know who she is, and she 
arguably has no credibility as an 
endorser of scarves. 

But if someone used the photo later 
in an advertisement for scarves, that 
might embarrass her.  We might also 
feel that the user in that case should 
pay for using the image since it had 
value to them. 

Prof. García
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The Right of Publicity: Privacy Right or 
Property Right?

Courts who take the privacy view consider the 
right of publicity to be “personal” in nature, and 
thus incapable of surviving death.

(Majority view): Alternately, courts who view the 
right of publicity as a property right are more 
likely to allow post-mortem claims, since they can 
survive the person. 
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Ula Hedwig, back-up singer
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Transformative Use Defense

“A balancing test between the First Amendment 
and the right of publicity based on whether the 
work in question adds significant creative elements 
so as to be transformed into something more than 
a mere celebrity likeness or imitation.” 



Transformative Use Factors
1. Whether the celebrity likeness is one of “raw materials” 

from which an original work is synthesized v. whether the 
depiction or imitation of the celebrity is the very sum and 
substance of the work in question.

2. Whether the work is primarily the D’s own expression, 
and that expression is something other than the likeness 
of the celebrity.

3. Whether the literal and imitative or the creative elements 
predominate the work.

4. Whether the marketability and economic value of the 
challenged work derive primarily from the fame of the 
celebrity depicted.

5. Whether an artist’s skill and talent is manifestly 
subordinated to the overall goal of creating a 
conventional portrait of a celebrity so as to commercially 
exploit his or her fame.


